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YIISIIF''S OPPOSITION TO HAMED'S MOTION : CLAIM H-13

Hamed's Motion as to Hamed Claim H-13 seeks summary judgment as to the "non-

reimbursement of $133,128" in payments made by Waleed and Waheed Hamedl to the Virgin

Islands Bureau of Internal Revenue (theooIRB") in 2013 and2}l4,to cover income taxes still owed

for the tax years 2002 fhrough2}l2. Hamed does not attachthe tax returns for those years to his

Motion, and it is not clear what undisputed facts and law Hamed argues that the Master should

apply as a matter of law to require the partnership to reimburse these two non-partners for those

tax payments. Hamed's argument for summary disposition relies heavily on hyperbole and

conclusory assertions, and offers virtually nothing in the way of competent evidence, let alone

applicable legal authority.

As a threshold matter, it is important to note Hamed's failure to attach Waleed's and

Waheed's tax returns for the 2002 to 2012 time period showing the unpaid tax liabilities for each

of those years. This makes it impossible to determine which parts of his claim are plainly barred

by Judge Brady's July 21,2017 Order limiting the scope of the accounting in this matter "to

consider only those claimed credits and charges to partner accounts . . . based upon transactions

that occurred on or after September 17, 2006." Under that ruling, Hamed cannot seek

reimbursement for any portion of the $133,128 that covers tax liabilities for income earned before

September 17,2006. The failure to provide copies of the tax returns, so as to determine the dollar

rThe payments were $129,546.00 made by V/aleed Hamed by check dated March 30,2014 and,
$3,582.00 made by Waheed Hamed by check dated December 9,2013. ^See Exhibits 7 and I to
Hamed's Motion. The tax liability for each of them was initially determined to be 5315,747 at a
mediation conducted by Judge Barnard in the criminal case in June 2013, but was later negotiated
down to $133,128, See Hamed's Motion at p.3; see also Exhibit A, Transcript of Proceedings
before Judge Lewis in the criminal case, p. 20, and Exhibit B, Mediation Report of Judge Barnard.
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amount of his claim that is barred, by itself precludes summary judgment on this claim, even

assuming it had any legal merit.

An analysis of the factual assertions made in the Motion show that the claim is without

merit in its entirety. Hamed claims on the basis Yusuf s April 20,2018 Motion to Amend Order

to Compel as to Request to Admit No. I that "there is now no dispute that in 2013. the partnership

paidfhg identical taxes -ror the identical periods.for Yusuf and his children " Hamed's Motion at

2 (italics and underlining in original). That assertion is plainly incorrect. Yusuf made it clear in

his Motion to Amend that "[c]onsistent with longstanding practice going back decades, United, a

subchapter S'flowthrough'corporation, assigned all of the grocery store income forthe 2002to

2jl2taxyears to Mr. Yusuf and the other shareholders of United to be taxed atthatlevel." yusuf s

April 20, 201 8 Motion at p. 4. The shareholders of United are Yusuf and his wife, and their sons,

Maher, Nejeh, Yusuf, Zayed, and Syaid. As Yusuf explained in his Motion, "United made annual

and quarterly estimated income tax payments to the IRB for those tax years on behalf of Mr. yusuf

and the other Yusuf shareholders for the grocery store income that had been allocated to them.',

Id' at 4. In June 2073, United agreed to pay $6,586,132 for income taxes still owed for the 2002

to 2012 tax years for all of these Yusuf shareholders based primarily on shortfalls in estimated

taxes paid for United income that was allocated to all of the Yusuf shareholders for each of those

years

Because Waleed and'Waheed failed to attach any tax returns to their Motion, it is unclear

whether their $ I 33,128 tax liability for the 2002 to 2012 rax years arose from under-withholding

of income taxes from their United paychecks, or from a failure to pay estimated tax from income
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earned from other sources, or some combination.2 In any event, Hamed's claim that the failure of

United to pay their tax liability was wrongful because United paid "identical taxes for identical

time periods for his sorls" is clearly untenable. Waleed and V/aheed were employees of United,

while Yusufls sons were shareholders liable for theirpro rqta share of grocery store income taxes

by virtue of United's subchapter S status. And because United's business income was

exponentially greater than the income of V/aleed and Waheed, the tax liability for grocery store

income allocated to the Yusuf sons and paid for by United was exponentially greater than V/aleed

and Waheed's $133,128 tax liability.

Hamed then shifts gears and asserts that Yusuf "refus[ed] to have the Partnership accounts

pay fthe taxes owed by V/aheed and Waleed Hamed] because of his position that all of the

Partnership funds were his . . . ." Hamed's Motionat3. That contention is also untenable.3 There

had been no determination by Judge Brady as of June 2013 that there was a partnership between

Mohammad Hamed and Yusuf; the April 25,2013 preliminary injunction that had been entered

by Judge Brady only found a reasonable likelihood that Hamed would be able to establish the

existenceofapartnershipafterafulltrialonthemerits. SeeApril25,2}l3MemorandumOpinion

and Order, p. 18. But even if Judge Brady had determined that a partnership existed in his April

order, Waheed and Waleed Hamed were merely employees of the Plaza Extra business, not

2 Like Fathi Yusuf, and Maher, Nejeh, and Yusuf Yusuf Waleed and Waheed Hamed were subject
to income tax withholding by United from their paychecks in the 2002 to 2012 time period, for
most of which period the criminal case was pending.

3 Hamed cannot cite the Master to a single scrap of record evidence showing that Yusuf ever
adopted this ooposition."
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partners in it, and had no claim quo partîers for payment of back income taxes owed for the ten

preceding years.4

Next, Hamed claims, falsely and without any factual support, that the Government would

have "settle[d] all tax claims of both sides for the same amount" -- i.e., for the $6,586,132. Motion

af 2. He then launches into unfounded invective, by claiming that Yusuf engaged in "pure,

unadulterated spíte-ugliness solely designed to cause additional cost to the Hameds, and

ultimøtely the Partnership, for not one øddítionøl cent of gøin to Yusuf." Motion at 4 (bold and

italics in original). At a July 16, 2016 hearing before Judge Lewis in the øiminal case, the attorney

for the U.S. Government, Attorney Hendrickson, stated unequivocally that "there is no agreement

that United was to pay [the $315,000 owed by Waleed and Waheed Hamed]" and "[t]hat was not

an agreement out of the mediation." Exhibit A, p. 100. V/hen Judge Lewis asked her to confirm

that the IRB appeared in the mediation and recognized that they owed the money, but that United

was not responsible for the payments, Attorney Hendrickson answered, "Yes," and added that

"during the mediation, the government said it would not oppose the Hameds asking United to pay,"

but oorecogniz[ed] that was United's decision."s Id. at 100-101. Attorney Andreozzi, who

represented Waleed Hamed in the criminal case, acknowledged that the $6,586,132 was the

a As the U.S. Government's Attorney, Attorney Hendrickson, said at the July 16, 2013 hearing
before Judge Lewis, "fWaleed Hamed's attorney] said V/aleed Hamed or'Waheed Hamed are not
partners or owners, they're employees, not managers. So United is not obligated to pay taxes of
all of its employees and managers individually." Exhibit A,p.46.

s Hamed's intimation that the U.S. Government attorney in the criminal case, Attorney
Hendrickson, was 'ostunned" by the "astounding" position taken by United that it would not pay
'Waheed's 

and Waleed's tax liability finds not a scintilla of support in the July 16, 2013 transcript,
and is complete fantasy. The same is true of Hamed's suggestion that Attorney Hendrickson was
"forced" to capitulate to something she knew to be improper when she acknowledged in her July
1 letter that the agreement was that United would pay the tax liabilities of the Yusuf shareholders
only. See Motion, p. 5.
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"precise amount to pay the tax liabilities for the Yusuf taxpayers," and that the Marshall's Service

had authorized release of that check on June 14. Exhibit A, p. 129. Attorney Colon, who

represented V/aheed Hamed, indicated that the Marshall's Service had approved the request for

issuance of the 5315,747 check to pay for his and Waleed's tax liability on the day after the

mediation, but that United would not agree to pay for that. Id. at20. The facts, as revealed by the

lawyers in the criminal case, flatly contradict Hamed's claim that the IRB or the U.S. Government

was willing to accept the $6,586,132 to cover both the income tax liabilities of the United

shareholders and the income tax liabilities of Waleed and Waheed Hamed.

Hamed also makes much of Attorney DiRuzzo's June29,2013 letter to the IRB in his

motion. But that letter simply reaffirmed the positions taken at mediation ten days earlier that the

$6.5 million dollar payment would only cover United shareholder tax liabilities. DiRuzzo's letter

was prompted by a declaration of Waleed Hamed that was filed in the Supreme Court of the Virgin

Islands on June 29. That declaration, which is attached as Exhibit C, addresses not the individual

tax liabilities of Waleed and Waheed Hamed, which United had already made clear it would not

pay, but instead the tax returns of Mohammad Hamed for 2002 to 2010 that had been submitted to

the IRB. In that declaration, Waleed Hamed states that on June 19, 2013, "a check for

approximately $6.5 million was submitted to the IRB for taxes owed primarily on the profits of

thePlazaExtra Supermarkets." Exhibit C, p. 4,n28. Waleed further asserts that the "lRB accepted

these funds as payment of taxes due from the profits of the Plaza Extra Supermarkets, including

taxes owed by Yusuf and his family members - and my father on these profits." Id. atp.5, 1T33.

The declaration goes on to say that "The IRB has now confirmed that all income taxes owed by

my father for this time period have been paid in full, as per the attached letter." Id. atp.5,134;

see also June 20, 2013 Letter from IRB to Mohammad and Khiereih Hamed, attached to Exhibit
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C. Attorney DiRuzzo contended that the June 20 letter was inconsistent with agreements

specifically reached at the mediation that the $6.5 million dollar payment was not for the benefit

of Mohammad Hamed (or any of the Hameds). The letter was consistent with the positions taken

by all Defendants during almost the entirety of the criminal case that the Plaza Extra stores were

operated solely by the corporate entity, United Corporation, and not by a partnership.6 As the U.S.

Government attorney said at the July 16,2013 hearing, "[T]his Court can't go back and reinvent

history to say, well, what if it was a partnership when nobody contemplated that when the plea

agreement was entered fin 2010], or when the first addendum was signed." Exhibit A,p.747,

Hamed finally suggests that the $6.5 million payment covered tax liabilities for income

other than flow-through business income of the Plaza Extra supermarkets, and to that extent was

improper. As discussed above, Hamed has already acknowledged in his Declaration that the $6.5

million dollar primarily covered unpaid taxes on the income of the Plaza Extra Supermarkets."

Exhibit C,p.4, fl 28. But he has not quantified the small portion of the $6.5 million dollar payment

that covered liabilities arising from wage income or other non-wage income, let alone determined

what portion of that sum would not be recoverable under Judge Brady's limitation order. If Hamed

had done so, then perhaps he could have attempted to file a partnership claim seeking to have that

amount returned to the partnership. But he has failed to make such a claim. And he has cited no

legal authority for the proposition that, if such payments were made to the United shareholders for

income tax liabilities arising from income other than grocery store income, then Waleed and

6 To date, no one has ever contradicted the statement contained in Yusuf s August 12, 2014
Declaration (at p. 5) that "our criminal defense lawyers did not want us to take any actions that
supported the existence of a partnership as the owner of the Plaza Extra Stotes." That declaration
was attached as Exhibit 3 to Defendants' August 12,2014 Motion for Partial Summary Judgment
On Counts IV, XI, and XII Regarding Rent.
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Waheed Hamed are entitled to reimbursement of an equal portion of the tax liability of $133,128

that they paid.

For all of the foregoing reasons, Hamed's claim for reimbursement of the tax payment of

$133,128 should be rejected in its entirety and dismissed on the grounds that it is without factual

or legal support. At the very least, there are genuine issues of material fact that preclude summary

judgment as to this claim.

Respectfully submitted,

Duor,ry , TonrnR lNn LLP

DATED: May 17,2018 By:
GRE YH. . Bar No. 174)
STEFAN B. HERPEL (V.L Bar No. 1019)
CHARLOTTE K. PERRELL (V.I. Bar No. 1281)
Law House - 1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, VI 00804
Telephone: (340)715-4405
Facsimile: (340)715-4400
E-Mail: ehodges@dtflaw.com

sherpel@dtflaw.com
cpenell@dtflaw.com

Attorneys for Fathi Yusuf and United Corporation
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CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of May,2018, I caused the foregoing YUSUF'S
OPPOSITION TO MOTION RE: HAMED CLAIM H-13, which complies with the page and
word limitations of Rule 6-1(e), to be served upon the following via the Case Anywhere docketing
system:

Joel H. Holt, Esq.
Law O¡'ucES oF Jonl H. Holr
2132 Company Street
Christiansted, St. Croix
U.S. Virgin Islands 00820

Mark W. Eckard, Esq.
EcxaRo, P.C.
P.O. Box 24849
Christiansted, St. Croix
U.S. Virgin Islands 00824

E-Mail: mark@markeckard.com

The Honorable Edgar D. Ross
E-Mail: edganossjudge@hotmail.com

and via U.S. Mail to:

The Honorable Edgar D. Ross
Master
P.O. Box 5119
Kingshill, St. Croix
U.S. Virgin Islands 00851

Carl Hartmann, III, Esq,
5000 Estate Coakley Bay,#L-6
Christiansted, St. Croix
U.S. Virgin Islands 00820

Jeffrey B.C. Moorhead, Esq
C.R.T. Building
1132 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820

E-Mail : j effreymlaw@)¡ahoo. com

Alice Kuo
5000 Estate Southgate
Christiansted, St. Croix
U.S. Virgin Islands 00820

E-Mail : holtvi.plaza@gmail.com E-Mail: carl@carlhartmann.com
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FILED
IN THÉ SUPRÉME COURT

06/27/2013

VERONICA HANOY ESOU¡RE
CLERK OFIHE COURT

IN THE SUPREME COURT OF THE VIRGIN ISLANDS

FATHI YUSUF AND UNITED
CORPORATION,

S. Ct. Giv. No.2013-CV-0040
Appellants/Defenda nts,

Re. Super. Ct. Giv, No.2012/370

MOHAMMAD HAMED By His
Authorized Agent WALEED HAMED,

Appellee/Plaintitf

DECLARATION OF WALEED HAMED

l, Waleed Hamed a/k/a Wally Hamed, declare, pursuant to 28 U.S.C.

Section 1746, as follows:

1, I have personal knowledge of the facts set forth herein as a manager of
the Plaza Extra supermarkets and ín my capacity acting as my father's
representative under a power of attorney in the Plaza Extra operations,
which I dealwith on a day-to-day basis,

2, since I first began to work in the late 1g80's in the praza Extra
Supermarket at Sion Farm, St. Croix, it was always understood that Plaza
Extra was a partnership between my father, Mohammad and Fathi yusuf.

3. lt was also understood that United Corporation owned the shopping center
at sion Farm, which was solely owned by yusuf and his family, as my
father had no interest in that corporation, United Corporation was the
landlord for the Plaza Extra Supermarket at Sion Farm. United charges
Plaza Extra rent for the space used by the supermarket.

4. When Plaza Extra expanded to St. Thomas in the early 1990's and then to
the west end of St. Croix in the early 2000's, these stores were also part of
the partnership.

v

5. The three Plaza Extra supermarkets have always been joinfly managed
by Yusuf and Hamed, eventually with one member from each family acting
as a co-manager for each of the three stores. This joint management has
been critical to the success of these three stores
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